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QUESTIONS PRESENTED 


In a case where final judgment was entered for appellee 
in 1953; where a timely notice of appeal was filed; where 
this Court, with consent of appellee, remanded the case to 
the District Court for the purpose of entertaining a motion 
for a new trial because of the death of the court reporter; 
where the said motion was denied and a final order to this 
effect was entered in April 1955 after counsel for the parties 
had stipulated facts for use on appeal; where appellant 
thereafter did not file a notice of appeal and took no action 
to perfect an appeal for almost three years after the date 
of the final order of April 1955; and where thereafter, on 
motion of appellant, the District Court vacated its order of 
April 1955 and reentered same as of April 25, 1958, for the 
sole purpose of permitting appellant to make a timely ap- 
peal, in the opinion of appellee the following questions are 
presented : 


1. Was the action of the District Court proper and effec- 
tive to vest jurisdiction of the appeal in this Court? 

2. Where the record shows that appellant’s mother be- 
came a naturalized American citizen at a time when her alien 
husband was living and when the marital relationship still 
existed; where appellant, born in Palestine, was a minor 
living with his mother at the time of her naturalization; 
where shortly thereafter appellant advised that he did not 
claim American citizenship, that he never intended to reside 
permanently in the United States, that he desired to return 
to Palestine to reside with his father and that he claimed 
to be a citizen of Palestine; where the State Department 
thereupon ruled that appellant was not an American citizen; 
where appellant promptly thereafter voluntarily traveled to 
Palestine; and where appellant in 1935 voluntarily became 
naturalized as a citizen of Palestine, 

A. Did appellant become an American citizen as the 
result of the naturalization of his mother? 

B. If appellant did become an American citizen, was 
his citizenship lost by subsequent residence in his coun- 
try of birth for more than two years and/or by an act 
of expatriation, to wit, his naturalization in Palestine 
in 1935? © 




















Counterstatement of the case 
A. The trial 
B. The appeal 

Statutes involved 

Summary of argument 


Arguments: 
I. The appeal should be dismissed for lack of jurisdiction. .. 
II. Appellant did not obtain American citizenship through 
the naturalization of his mother 
III. Assuming, arguendo, that appellant became an American 
citizen, his American citizenship was lost by residence 
in the country of his birth for more than two years 
and/or by his subsequent naturalization in Palestine. ... 
A. Residence in Palestine for more than two years 
deprived appellant of American citizenship. ... 
B. Appellant’s naturalization as a Palestinian citi- 
zen in 1935 was an act of expatriation depriving 
him of his American citizenship 
(1) Appellant’s action was voluntary 
(2) Palestine was a “foreign state” while 
under the British Mandate 
(3) Appellant’s claim of direct citizenship is 
without merit. Even if he was already 
a Palestinian citizen, his naturalization 
in 1935 was an act of expatriation.... 
Conclusion 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14,607 


Davip KLETTER, APPELLANT, 


Vv. 


Joun Foster Duties, Secretary of State, aPPELLEr. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
A. The Trial? 


Appellant filed an action below to secure a declaratory 
judgment that he is an American citizen. Appellant was 
born in Palestine in 1911. He accompanied his mother who 
came to this country on an immigration visa in 1921 and was 
residing with her at the time of her naturalization on De- 
cember 7, 1928. In the petition for naturalization filed by 
appellant’s mother, Mrs. Elsie Kletter, she stated that her 


1The facts set forth hereinafter, unless otherwise indicated, are 
taken from the District Court’s Memorandum (J.A. 11-20) in ac- 
cordance with the stipulation of the parties (J.A. 22). 


(1) 
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husband was deceased. In the certificate of naturalization 
of his mother, appellant was named as a minor child of 
seventeen years residing with her. 

On September 30, 1930, appellant executed an application 
for a passport as an American citizen in which it is stated 
that his father was ‘‘deceased—1915.’’ Appellant testified 
at the hearing below that the statements contained in the 
said application were filled in by his mother. Having re- 
ceived the passport, appellant sought to obtain a visa to 
visit Palestine, which was then under the League of Nations 
Mandate to the British Government. Having some difficulty 
in securing a visa from the British authorities in this coun- 
try, appellant requested the assistance of the late Senator 
William H. King in securing authorization to travel to 
Palestine. In a letter to Senator King, apparently written 
in late 1930 or early 1931, appellant stated that his father 
was alive and residing in Palestine; that there was no sepa- 
ration between his father and his mother; that he had never 
intended to reside permanently in the United States; that it 
had always been the intent of he and his mother to return to 
his father in Palestine; that appellant never claimed citi- 
zenship in the United States, but claimed to be a citizen of 
Palestine; and that it was appellant’s desire to return to 
Palestine to live with his father. The foregoing informa- 
tion was forwarded to the State Department which there- 
upon demanded surrender of the passport which had been 
issued in the belief that appellant was the minor son of a 
naturalized widow and accordingly had acquired derivative 
citizenship. The State Department ruled that in accordance 
with law, appellant did not acquire derivative citizenship 
from his mother inasmuch as his father was alive, and there 
not appearing that there was any legal separation of the 
parents or award of custody of the minor to the mother. 
Appellant voluntarily surrendered his passport to the sec- 
retary of the late Mr. Justice Brandeis. ; 


In 1931, appellant secured an emergency laissez-passer 
from the British Consul on the authority of which he 
traveled to Palestine, the country of his birth, for a period 
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in excess of two years.” In an affidavit to the American Con- 
sul in Jerusalem in October 1932, appellant stated that upon 
arrival in Palestine he discovered that there was no common 
tie of relationship between the individual who bore the name 
of his father and himself. He also stated at that time that 
he could say nothing about his future until his legal course 
of study was completed in June 1935. He failed to furnish 
the American Consul with any evidence of the death of his 
father, any ecclesiastical divorce or separation between his 
father and mother, or any other data that would support 
the right to his custody at the time of his mother’s naturali- 
zation. At the hearing below, appellant testified that there 
had been an ecclesiastical divorce between his father and his 
mother and that his mother had lawful custody of him, but 
the court ruled that he failed to produce any evidence to 
such effect. Appellant has repeatedly stated, and so testi- 
fied at the hearing below, that his father was alive and living 
in Jerusalem subsequent to his return to that country. 

On March 22, 1935, appellant acquired Palestinian citizen- 
ship by naturalization under Article 7 of the Palestinian 
Citizenship Order, 1925. In his original complaint (J.A. 
2), appellant stated that the record of naturalization in 
Palestine referred to a namesake of his. In his testimony 
below he at first said that it was a forgery. Finally admit- 
ting the act, appellant contended below, as he now contends 
in his brief (appellant’s brief, pp. 3, 5, 10, 12, 17), that in 
order to obtain a passport ‘to continue his legal studies in 
London, he was ‘‘required to apply for Palestinian citizen- 
ship’’; that he went through the ‘‘formal requirements of 
Palestinian citizenship’’; that he was ‘‘forced’’ to do this 
because the State Department erroneously refused to 
recognize him as an American citizen; and that, in any 
event, he made an ‘‘affirmation rather than an oath of alle- 
giance’’ to Palestine.. 

Having legally become a citizen of Palestine through 
naturalization, appellant obtained a Palestine passport to 


2 From 1931 until 1937. The King v. Ketter, [1940] 1 KB. 787, 
788. 
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visit England to carry on his legal studies. In England his 
pursuit of citizenship led him into difficulty with the British 
Government when he unsuccessfully contended that he was 
a British subject and not an alien, and therefore not re- 
quired to leave England pursuant to an order made respect- 
ing him as @ Palestinian citizen* 

Appellant was permitted to enter the United States in 
1950 on a certificate of identity for the purpose of filing this 
litigation. At the trial below the court made no ruling on 
appellant’s contention of derivative citizenship through the 
naturalization of his mother, but held that even if appel- 
lant had become an American citizen in 1928, his naturaliza- 
tion as a Palestinian in 1935 constituted an act of expatria- 
tion depriving him of whatever rights he might have had to 
American citizenship. The District Court in reaching this 
finding concluded that appellant’s contention that he was 
already a citizen of Palestine, as well as the United States, 
at the time of his Palestinian naturalization, and that the 
said Palestinian naturalization was therefore a fatile and 
unnecessary act, was ‘¢obviously without basis’’; that it 
made no difference under American law whether appellant 
took an oath of allegiance or only made an affirmation to 
Palestine; and that appellant’s contention that Palestine 
was not a foreign state within the meaning of the expatria- 
tion statute was ‘‘wholly without merit.”’ 


B. The Appeal 


Judgment was entered for appellee’s predecessor on May 
12, 1953,‘ and appellant appealed (No. 11,97 4). Due to the 
death of the court reporter, no transcript was available for 
use on appeal. Upon the consent of the Government, this 
Court, on March 12, 1954, unqualifiedly remanded the case 
to the District Court to entertain a motion for a new trial 
(J.A. 22). Appellant filed such a motion on March 30, 1954 


3 The King v. Ketter, supra. This was an appeal from @ criminal 
conviction resulting from appellant’s failure to leave the country 
by September’ 30, 1938, as directed. He had entered in 1937... 


4 Kletter v. Acheson, 111 F. Supp. 593 (DC. D.C., 1953). 
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(RB: 5) .The motion for a new trial was denied on April 29, 
1955 (J.A. 23). after counsel for the parties stipulated facts 
for use in a new appeal (J.A. 22). 

Appellant failed to file a notice of appeal and took no 
further action in-the District Court until January 28, 1958— 
four years and eight months after the entry of judgment-and 
two years and ten months following the 1955 order. On 
January 28, 1958, appellant filed a motion to vacate the final 
jadgment entered May 12, 1953 (R..10, 11). The Govern- 
ment filed an opposition on February 3, 1958. A hearing 
was held on March 14, 1958, and thereafter, on April 25, 
1958, the court entered an order vacating and reentering the 
final judgment of May 12, 1953 (R. 29). The District Court 
stated that its purpose in taking this action was to afford — 
appellant an opportunity to make the timely appeal which 
he had failed to make following the order of April 29, 1955 
(Supplemental Designation of Record ‘and R. 29). -Appel- 
lant dutifully filed a notice of appeal on June 23, 1958. 

The Government filed-a motion to dismiss in this Court 
in September 30, 1958, on the grounds that the District Court 
was without jurisdiction to vacate and immediately reenter 
a five year old judgment solely for the purpose of making 
timely this appeal. The Court denied appellee’s motion on 
October 24, 1958, with the understanding that all questions 
relating to the survival vel non of appeal No. 11,974 may be. 
TRESS in the briefs and argument i in this appeal. pi 


; STATUTES INVOLVED 
“Act of March 2, 1907, ch. 2534, 34 Stat. 1228: 


Sec. 2.. That any American citizen shall be deemed -to 
have expatriated himself when he has been naturalized 
in any foreign state in conformity with its laws, or when 
he has taken an oath of allegiance to any foreign state. 
When any naturalized citizen shall have resided for two 
years in the foreign state from which he came, or for 
five years in any other foreign state it shall be presamed 
that he has ceased to be an American citizen, and the 
place of his general abode shall be deemed his place of 
residence during said years: Provided, however, That 
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such presumption may be overcome on the presentation 
of satisfactory evidence to a diplomatic or consular 
officer of the United States, under such rules and regu- 
lations as the Department of State may prescribe: And 
provided also, That no American citizen shall be allowed 
to expatriate himself when this country is at war. 


Sec. 3. That any American woman who marries a for- 
eigner shall take the nationality of her husband. At the 
termination of the marital relation she may resume 
her American citizenship ... 


Sec. 5. That a child born without the United States of 
dlien parents shall be deemed a citizen of the United 
States by virtue of the naturalization of or resumption 
of American citizenship by the parent: Provided, That 
such naturalization or resumption takes: place during 


the minority of such child: And provided further, That 
the citizenship of such minor child shall begin at the 


time such minor child begins to reside permanently in 
the United States. 


Federal Rules of Civil Procedure: 


Rule 73(a). When and How Taken. ‘When an appeal 
is permitted by law from a district court to a court of 
appeals the time within which an appeal may be taken 
shall be 30 days from the entry of the judgment appealed 
from unless a shorter time is provided by law, except 
that in any action in which the United States or an 
officer or agency thereof is a party the time as to all 
parties shall be 60 days from such entry, and except 
that upon a showing of excusable neglect based on a 
‘failure of a party to learn of the entry of the judgment 
‘the district court in any action may extend the time for 
appeal not exceeding 30 days from the expiration of 
the original time herein prescribed. The running of 
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the time for appeal is terminated by a timely motion 
made pursuant to any of the rules hereinafter enumer- 
ated, and the full time for appeal fixed in this subdivi- 
sion commences to. run and is to be computed from the 
entry of any of the following orders made upon a timely 
motion under such rules: . . . denying a motion for a 
new trial under Rule 59. 

A party may appeal from a judgment by filing with the 
district court a notice of appeal. Failure of the Ap- 
pellant to take any of the further steps to secure the 
review of the judgment appealed from does not affect 
the validity of the appeal, but is ground only for such 
remedies as are specified in this rule, or when no rem- 
edy is specified, for such action as the appellate court 
deemed appropriate, which may include dismissal of 
the appeal... 

Rule 60(b).. Mistakes; Inadvertence; Excusable Neg- 
lect; Newly Discovered Evidence ; Fraud, ete. On mo- 
tion and upon such terms as are just, the court may re- 
lieve a party or his legal representative from a final 
judgment, order, or proceeding for the following rea- 
sons: (1) mistake, inadvertence, surprise, or excusable 
neglect; (2) newly discovered evidence which by due 
diligence could not have been discovered in time to move 
for a new trial under Rule 59(b); (3) fraud (whether 
heretofore denominated intrinsic or extrinsic), misrep- 
resentation, or other misconduct of an adverse party; 
(4) the judgment is void; (5) the judgment has been 
satisfied, released, or discharged, or a prior judgment 
upon which it is based has been reversed or otherwise 
vacated, or it is no longer equitable that the judgment 
should have prospective application; or (6) any other 
reason justifying relief from the operation of the judg- 
ment. The motion shall be made within a reasonable 
time, and for reasons (1), (2), and (3) not more than 
one year after the judgment, order, or proceeding was 
entered or taken. A motion under this subdivision (b) 
does not affect the finality of a judgment or suspend 
‘its operation. This rule does not limit the power of a 
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| court to entertain an independent action to relieve a 

party from a judgment, order, or proceeding, or to 
| grant relief to a defendant not actually personally 
' notified as provided in Title 28, U.S.C. § 1655, or to set 

aside a judgment for fraud upon the court. Writs of 
| ecoram nobis, coram vobis, audita querela, and bills of 
- review and bills in the nature of a bill of review, are 
| abolished, and the procedure for obtaining any relief 
| from a judgment shall be by motion as prescribed in 
_ these rules or by an independent action. 


Rule 6(b). Enlargement. When by these rules or by 
_ a notice given thereunder or by order of court an act 
- is required or allowed to be done at or within a specified 
- time, the court for cause shown may at any time in its 
discretion (1) with or without motion or notice order 
| the period enlarged if request therefor is made before 
| the expiration of the period originally prescribed or as 
extended by a previous order of (2) upon motion made 
after the expiration of the specified period permit the 
act to be done where the failure to act was the result 


' of excusable neglect; but it may not extend the time 

_ for taking any any action under rules 25, 50(b), 52(b), 
59(b), (d) and (e), 60(b), and 73(a) and (g), except to 
the extent and under the conditions stated in them. 


Palestine Citizenship Order, 1925: 


' *6]-J Turkish subjects habitually resident in the ter- 
ritory of Palestine on the lst day of August, 1925, shall 
become Palestinian citizens.’’ 


‘*14(1) Where a person ceases to be a Palestinian citi- 
| zen, whether by declaration of alienage or otherwise, 
_ ... every child of that person being a minor shall there- 
| upon cease to be a Palestinian citizen, if such child has 
_ already obtained or obtains on its parent ceasing to be 

a Palestinian citizen, the nationality of some other 

country.”’ 


Such other statutes as are cited in the text hereinafter. 





SUMMARY OF ARGUMENT 


The District Court was without jurisdiction to vacate 
and immediately reenter a five year old judgment solely 
for the purpose of making timely this appeal. According- 
ly, this Court is without jurisdiction to hear the case and 
the appeal should be dismissed. 

Should the Court decide that it does have jurisdiction, 
it is clear that there is no merit to appellant’s contention 
that he became an American citizen through the natural- 
ization of his mother in 1928. Judicial and administrative 
rulings prior to 1934 are unanimous in concluding that a 
minor child does not obtain derivative citizenship through 
the naturalization of its mother while the alien father is 
alive, where the marital relationship has not been termin- 
ated and where there is no legal custody of the child in the 
mother. It is clear that Congress in 1907 did not intend 
that the word ‘‘parent’’ include mother under such circum- 
stances. The lack of such intent is doubly clear from the 
fact that an alien woman was not eligible for independent 
naturalization while her alien husband was alive and the 
marital relationship existed until passage of the Cable Act 
in 1922. Moreover, even if appellant were eligible for deri- 
vative citizenship through the naturalization of his mother, 
it is clear that he never qualified under the statutory pro- 
viso of beginning a period of permanent residence in the 
United States. 

Assuming, arguendo, that appellant did become an Amer- 
ican citizen in 1928, his citizenship was lost by his residence 
in the country from which he came for a period in excess 
of two years. Moreover, his naturalization in Palestine in 
1935 was a clear act of expatriation depriving him of his 
American citizenship under American law, if. he had not 
already lost it. Appellant’s arguments that his Palestine 
naturalization was not voluntary; that Palestine was not 
a foreign state; and that his act of naturalization was a 
needless and unnecessary act as he was a ‘‘dual citizen’’ 
are wholly untenable. 
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ARGUMENT 
I 


The Appeal Should Be Dismissed for Lack of Jurisdiction 


The record reflects that on May 12, 1953, the District 
Court granted judgment for appellee’s predecessor on ap- 
pellant’s complaint seeking to be declared an American 
Citizen. Kletter v. Acheson, 111 F. Supp. 598 (D.C.D.C. 
1953). Appellant appealed (No. 11,974). Due to the death 
of the court reporter, no transcript was available for use 
on appeal. Upon the consent of the Government, this 
Court, on March 12, 1994, unqualifiedly remanded to the 
District Court to entertain a motion for a new trial (J.A. 
22). Appellant fiJed such a motion on March 30, 1954 (R. 
5). The motion for a new trial was denied on April 29, 
1955 (J.A. 23), after counsel for the parties stipulated facts 
for use in a new appeal (J.A. 22). 

Appellant failed to file a notice of appeal and took no 
further action in the District Court until January 28, 1958 
—four years and eight months after the entry of judgment 
and two years and ten months following the April 29, 1955, 
order — when he filed a motion to vacate the final judg- 
ment entered May 12, 1953 (R. 10-11). Following the 
Government’s opposition filed February 3, 1958 (R. 28), 
the matter came on for hearing and the court made the 
following oral ruling on March 14, 1958 (Supplemental 
Designation of Record) : 


_ “Now Mr. Kiletter, as I understand it from his 
- communications to me, and they have been numerous, 
' employed an attorney who went into the Government 
- service and ceased to represent him. There may have 
been some delay that ought not to have been in bring- 
ing the matter to the Court’s attention then. But, all 
- things considered, it seemed to me he had not been 
so derelict sn the matter that this Court ought to deny. 

1 offered at that tume to reconsider my order and, while 

I would adhere to the ruling made, to make tt at such 

time so that he would then be within a timely appeal. 
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While that has dragged some time and there has been 
& passage of correspondence, somewhat acrimonious 
I think at times in his expressions concerning the 
Court, nevertheless, it has come to the point now 
where that is what he is seeking to have done. I am 
very much inclined to do anything that les withm my 
power to give the Court of Appeals an opportunity 
to pass on the merits of the controversy.’’ (Emphasis 
supplied). 


Accordingly, on April 25, 1958, the court entered an order 
vacating and reentering the final judgment of May 12, 
1953, and noted its findings thusly (R. 29): 


‘‘After notice of appeal had been filed the court 
reporter had died and no one could read or transcribe 
his notes; the case had been remanded to the District 
Court to entertain a motion for a new trial, which 
motion was denied after a stipulation was signed by 
the attorneys of record as to the record and facts that 
may be presented to the Court of Appeals; the plain- 
tiff’s attorney thereupon had entered the service of 
the Department of Justice and could no longer repre- 
sent the plaintiff.’’. (Emphasis supplied). 


The April 1958 order also entered judgment ‘‘in accord- 
ance with the opinion . . . filed April 17, 1953,’’ Kletter 
v. Acheson, supra, (R. 30). On June 23, 1958, appellant 
filed a notice of appeal from the April 1958 order (R. 31). 

Rule 73 (a) of the Federal Rules of Civil Procedure 
requires an appeal to be taken within sixty days in actions 
‘in which the United States or an officer or agency there- 
of is a party.’’ See also 28 U.S.C. §2107. It is axiom- 
atic that the time limit to file notice of appeal is manda- 
tory and strictly jurisdictional. Federal Trade Commis- 
ston v. Minneapolis-Honeywell Co., 344 U.S. 206, 211 
(1952) [Slater Peyser, 91 U.S. App. D.C. 314, 200 F. 2d 
360 (1952) ; dley v. Pace, 87 U.S. App. D.C. 11, 183 F. 
2d 806 (1956). Hence, time to appeal ‘‘cannot be extend- 
ed by consent, waiver, acquiescence or even by order of 
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court.”? Alexander v. Special School District of Boone- 
ville, 132 F. 2d 355,358 (Sth Cir. 1943). See also St. Luke’s 
Hospital v. Melin, 172 F. 2d 532, 533 (8th Cir. 1949) ; 
Robertson v. Morgenton Full Fashioned Hosiery Co., 95 F. 
2d 780, 781 (4th Cir. 1938) ; United States v. New National 
Coal & Mining Co., 72 F. 2d 168 (7th cir. 1934) ; Stradford 
v. Wagner, 64 F 2d 749 (10th Cir. 1933). 

In reviewing the mandatory and jurisdictional aspect 
of a similar statute authorizing an appeal (28 U.S.C. § 344 
(a)), the Supreme Court reasoned thusly:° 


_ “The purpose of statutes limiting the period for ap- 
peal is to set a definite point of time when litigation 
shall be at an end, unless within that time the pre- 
scribed application has been made; and if it has not, 
to advise prospective appellees that they are freed of 
the appellant’s demands. Any other construction of 
the statute would defeat its purpose.”’ 


In the instant case, the sixty days allowed appellant, 
under Rule 73(a), to file notice of appeal commenced to 
run on April 29, 1955, when the District Court entered a 
final order denying appellant’s motion for a new trial. 
Kelly v. Pennsylvania R. Co., 228 F. 2d 727 (3d Cir. 1955), 
cert. denied, 351 U.S. 925; Burke v. Canfield, 72 U.S. App. 
D.C. 127, 111 F. 2d 526 (1940). However, appellant did 
not file a notice of appeal until June 23, 1958 — three 
years after the final appealable order. The fact that the 
District Court vacated the valid April 1953 judgment and 
reentered judgment on April 25, 1958, does not restore 
the jurisdiction lost by appellant’s failure to file notice 
of appeal within sixty days from the April 29, 1955, order. 
Oe ne 

or does the tact that the District Court at all times 
was desirous of granting appellant an appeal confer the 
requisite jurisdiction. Under strikingly similar 'circum- 
stances the Supreme Court specifically rejected such an 


5 Matton Steamboat Co. v. Murphy, 319 US. 412, 415 (1943). 
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attempt in Federal Trade Commission v. Minneapolis- 
Honeywell Co., supra, wherein it stated (344 U.S. at 211): 
Soest 


‘<The time within which a losing party must seek re- 
view cannot be enlarged just because the lower court 
in its discretion thinks it should be enlarged. Thus 
the mere fact that a judgment previously entered has 
been reentered . ., does not tall fhe time within wh 


review must be sought.’’ 


Not withstanding the reference to appellant’s retained 
counsel having entered the service of the Federal Govern- 
ment,® nothing is plainer from the District Court’s oral 
ruling of March 14, 1958, than that the sole reason for va- 
cating and reentering the five year old judgment was for the 
purpose of making timely this appeal. No federal court 
is possessed of such power. Federal Trade Commission v. 
Minneapolis-Honeywell, supra; Matton Steamboat Co. v. 
Murphy, supra; Bradley v. Pace, supra; St. Luke’s Hos- 
pital v. Melin, supra; ef. Wayne Gas Co. v. Owens Co., 
300 U.S. 131, 137 (1937). It is not conferred by Rule 73 
(a), Fed. R. Civ. P.; it is expressly prohibited by Rule 
6(b),7 Fed. R. Civ. P., and is explicitly denied by Rule 
60(b),® Fed. R. Civ. P. ; 

Under the circumstances of the instant case, the policy 
announced by the Court:in Texas-Ohio Gas Co. v. Federal 
Power Commission? wherein the Court had under consid- 


6 Rule 73(a) makes no such exception from its mandatory and 
jurisdictional requirement. 


7 Rule 6(b) provides, in pertinent part, that the court “may not 
extend the time for taking any action under rules . . . 73({a) : . ., 
except to the extent and under the conditions stated in them.” 


8 Rule 60(b) provides, in pertinent part, “A motion under this 
subdivision does not affect the finality of a judgment or suspend 
its operation.” Ergo, where such a motion is granted and the same. 
judgment is reentered against the losing party who did not file a 
timely appeal, the merits of the final judgment are not saved for 
appellate review. Saenz v. Kenedy, 178 F. 2d 417 (5 Cir. 1950). 


993 U.S. App. D.C. 117, 207 F. 2d 615, 617 (1953). 
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eration the necessity of timeliness to appeal, is required 
by the mandatory and jurisdictional aspect of Rule 73 (a). 
There it was said, 207 F. 2d at 617: 


‘¢This Court will not countenance the revival of state 
claims by litigants who have failed to pursue their 
remedies with due diligence.’’ 


When, as here, such is the case, a dismissal for lack of 
jurisdiction is the only proper remedy. Bradley v. Pace, 
supra. 

In his opposition to appellee’s motion to dismiss,’ ap- 
pellant contends that this Court retained jurisdiction not- 
withstanding the unqualified order of March 12, 1954, re- 
manding the appeal to the District Court to entertain a 
new trial. No authority is cited to support this contention. 

In Smith v. Pollin, 90 U.S. App. D.C. 178, 194 F. 2d 349 
(1952), this Court, by the following language, established 
a policy that dual jurisdiction would not be permitted, 90 
U.S. App. D.C. at 180: 


‘‘Tt is clear that the District Court could not grant 
a motion for a new trial in a case which is pending 
in this court upon appeal. Jurisdiction is in this court 
while the appeal is pending.”’ 


It is clear from this Court’s order of March 12, 1954, 
rendered two years after Smith, that the District Court 
was given leave to ‘entertain’? a motion for a new trial 
—and therefore with power to grant or deny the motion. 
Hence, this Court by its unqualified order intended to, 
and did, divest itself of jurisdiction. The policy of this 
Court not to remand a case for purposes of a new trial 
unless it knows that such a motion will be granted, leaves 
no other conclusions, Smith v. Pollin, supra. Here the 
Court made an unqualified order. That this Court grant- 


10 Denied by the Court on October 24, 1958, with the understand- 
ing that all questions relating to the survival vel non of appeal 
No. 11,974 may be presented in the briefs and argument in this 
appeal. 





15 
ed a new number on apneal to the instant case leaves no 


doubt that jurisdiction was intentionally divested. 

Appellant cited Ford Motor Company v. National Labor 
Relations Board, 305 U.S. 364 (1939). That case is not 
apposite here and offers no relief to appellant. That case 
concerns the sui generis rules of the National Labor Re- 
lations Board Act (410f), a qualified request of the Na- 
tional Relations Board in the motion to remand and a 
qualified order of the circuit court of appeals remanding 
to the agency for the purpose of correcting the improper 
procedure employed in making findings of fact and in its 
order. Moreover, the power conferred upon the appellate 
courts by §10f of the Act — to modify, enforce, or set 
aside in any degree the findings and order of the Board. 
—was alone sufficient to, and did, confer exclusive and 
continuing jurisdiction upon the circuit court of appeals. 
With such a jurisdiction, no stretch of the imagination is 
required to conclude that the circuit court of appeals could 
proceed to act if the Board did not within a reasonable 
time. Suffice it to add, Ford does not hold that this Court 
retains jurisdiction in this type of case, under the facts 
herein, where the Court remanded for the purpose of ‘‘en- 
tertaining’’ a motion for a new trial. 

It is equally clear, contrary to appellant’s suggestion, 
that the question of jurisdiction is always open on appeal, 
and need not be presented on a cross-appeal. This Court 
may sua sponte dismiss a case for lack of jurisdiction. 
Bradley v. Pace, supra. 

Appellant’s entire argument ignores the explicit lan- 
vuage of Rule 60(b), which states in pertinent part: 


‘<A motion under this subdivision (b) does not af- 
fect the finality of a judgment or suspend its opera- 
tion.’ 


In the instant case, finality attached five years ago, ergo, 
the merits of the final judgment could not be saved for 
appellate review by the order of August 25, 1958, purport- 
ing to vacate the 1953 judgment. Saenz v. Kenedy, 78 F. 
2d 417 (5th Cir. 1950). It is obvious from the entire Rule, 
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that eee of 

the jddgment is there ey ee a he May 
judgment. Hence, failing to achieve a reversal of the May 
1953 judgment, appellant’s motion and the District Court’s 
final order of April 25, 1958, avail appellant of no relief. 
There is no doubt that had the District Court reversed its 
original judgment, the Government could have appealed 
the procedure. Nor is there any doubt that appellant could 
have appealed a denial under 60(b), but not the merits. 

| Scene v. Kenedy, supra. See also 7 Moores Federal Prac- 
Jee §§ 60.29, 60.30, pp. 331-343. 

Notwithstanding appellant sought vacation of the 1953 
judgment in January 1958, for the purpose of having the 
five year old judgment reentered in 1958, he now contends; 
in effect, that he pursued a useless and needless remedy 
because this court retained jurisdiction, notwithstanding 
its order to remand in 1954. Rule 73(a), relied upon by 
appellant does not make such a provision. The fact that 
appellant attempted such a remedy under Rule 60(b), Fed. 
R. Civ. P. militates against such a contention. Certainly 
the District Court felt that appellalnt’s motion was filed for 
the purpose of making timely the appeal (R. 36-37). The 
court has no jurisdiction to do this. 

Accordingly, this appeal should be dismissed for lack 
of jurisdiction. 

II 
acne Did Not Obtain American Citizenship Through the 
Naturalization of His Mother 
Appellant claims derivative citizenship through the nat- 
uralization of his mother. This claim is without merit. 
‘Appellant was born in Palestine in 1911." He accom- 
panied his mother, who came to this country on an immi- 
gration visa in 1921, and was residing with her at the time 
of her naturalization in 1928. In the certificate of natural- 
ization of his mother, appellant was named as a minor 
child of seventeen years, residing with her. In her petition 


a The facts set forth hereinafter are taken from the trial court’s 
Memorandum (J.A. 11-20) in accordance with the stipulation of 
the parties (J.A. 22). 
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or naturalization, appellant’s.mother stated that her hus- 

and was deceased. On September 30, 1930, appellant exe- 
cuted an application for a passport in which itis stated 
that his father was ‘‘deceased—1915.’’ At the hearing be- 
low appellant testified that the statements contained in 
the said application were filled in by his mother. 

Acting in the belief that appellant was the minor son 
of a naturalized widow, the State Department issued a 
passport to him. Shortly thereafter appellant sought the 
assistance of the late Senator William H. King in securing 
a visa from the British authorities to permit appellant to 
return to Palestine, which was then under the League of 
Nations Mandate to the British Government. In his letter 
to Senator King appellant stated that his father was alive 
and residing in Palestine where he was a citizen and prop- 
erty holder; that there was no separation between his 
mother and father; that there never was an intention on 
the part of he or his mother to remain permanently in the 
United States; that it was now his desire to return to Pal- 
estine and live with his father; and that he had not claimed 
American citizenship but claimed to be a citizen of Pales- 
tine. 

The letter to Senator King was passed on to the State 
Department which demanded the surrender of the pass- 
port which had been issued on the basis of the representa- 
tion that appellant’s father was deceased in 1915, prior 
to the naturalization of his mother. The State Depart- 
ment ruled that appellant did not acquire derivative citi- 
zenship from the naturalization of his mother when it-ap- 
peared from his own statements that his father was. still 
living, and there not appearing that there was any legal 
separation of the parents or award of custody of x minor 
to the mother.” 


12 At the hearing in this cause below, appellant repeatedly stated 
that his father was alive, living in Jerusalem, subsequent to ap- 
pellant’s return to Palestine in 1931. The District Court found 
that appellant “has failed to produce any evidence” to support the 
assertion made at the hearing that there was an ecclesiastical divorce 
between his parents or that there was any right of his mother to his 
custody at the time of her naturalization. 
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Section 5 of the Act of March 2, 1907 * reads as follows: 


‘That a child born without the United States of 
‘alien parents shall be deemed a citizen of the United 
‘States by virtue of the naturalization or resumption 

of American citizenship by the parent. Provided, that 
‘such naturalization or resumption takes place during 
the minority of such child. And provided further, that 
the citizenship of such minor child shall begin at the 
time such minor child begins to reside permanently 
in the United States.”’ 


Prior to 1934 judicial and administrative interpretation 
was unanimous to the effect that the word ‘“‘parent’’ as 
used in the statute meant ‘‘father,’’ if living, and where 
there was no legal custody of the child in the mother.* In 
re Citizenship Status of Minor Chaldren, etc., 25 F. 2d 210 
(N.J. 1928) ; In re Lazarus, 24 F. 2d 243 (N.D. Ga. 1928) ; 
In re Bishop, 26 F. 2d 148 (W.D. Wash. 1927) (parents 
divorced when mother naturalized) ; Petition of Drysdale, 
20 'F. 2d 957 (E.D. Mich. 1927) (child became citizen where 
mother a widow) ; 37 Ops. Att’y Gen. 90, 94 (1933) ; 36 Ops. 
Att’y Gen. 197 (1929). This interpretation is fully sup- 
ported by the legislative history of the Act of March 2, 
1907. Thus in H. RB. Doc. No. 326, 59th Cong., 2d Sess. 
(1907), it is stated at p. 30: 


‘¢(4) Naturalization by Naturalization of Mother. The 
"eases are sufficient to show that where a widow takes out 
. her naturalization papers her minor children become 

thereby citizens . . .’’ (Emphasis supplied) 


13 Ch. 2534, 34 Stat. 1228. 


14 In addition to the reasons set forth hereinafter, this interpre- 
tation has foundation in the well established principle of law that 
the domicle of the father is the domicle of the child. Cf. United 
States ex rel. Betty v. Day, 23 F. 2d 489 (2d Cir. 1928). This 
principle is recognized in the statute as it exists today, 8 U.S.C. 
§ 1432. 





And at page 33: 


‘¢Since the statute of 1795 it has been uniformly held 
that a minor child was naturalized by the naturalization 
of the father.”’ 


Appellant cites this same document and quotes from page 
143 out of context (Br. p. 7) in order to support his con- 
tention that the Congress intended the word parent to mean 
either mother or father in a situation where the father is 
living and the marital relationship is in full force. But a 
reading of the quoted sentences in context reveal that the 
writers are discussing only the effect on the child when the 
naturalized mother is a widow or has terminated her mar- 
riage with the alien father. Every single case cited in the 
passage relates to such situations. 

The foregoing interpretation is given further force by the 
fact that Section 3 of the same Act deprives an American- 
born woman of her American citizenship upon her marriage 
to an alien, but provides for a ‘‘resumption”’ of such citizen- 
ship upon ‘‘termination of the marriage.’’ Act of March 
2, 1907, ch. 2534, § 3, 34 Stat. 1228. It would appear ridicu- 
lous to assert that Congress intended that an American- 
born citizen should lose the rights and benefits of her Ameri- 
ean citizenship until termination of her marriage to an alien 
man, whereas an alien woman could be naturalized and could 
enjoy the benefits of American citizenship while her mar- 
riage to an alien man was in full force and effect. 

One fact in addition to the above should be conclusive of 
the whole proposition. Congress, in 1907, could not have 
meant the word ‘‘parent’’ to mean anything but ‘‘father’’ 
(where the father was alive and the marital relationship 
still existed) for the simple reason that a married woman 
was ineligible to obtain independent naturalization until 
the passage of the Cable Act in 1922. 


45 Act of September 22, 1922, ch. 411, § 1, 42 Stat. 1021, entitled 
“An Act Relative to the Naturalization and Citizenship of Married 
Women.” The first sentence after the enacting clause of this statute 
reads: “That the right of any woman to become a naturalized citizen 
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In commenting on the purposes and effect of the Cable 
Act, the House Committee said: * 


‘The purposes of the bill are as follows: 


‘‘Section 1 provides for the recognition of alien 

married women who desire and are qualified to become 

_ American citizens by permitting such women to become 

' naturalized. Under existing law, the alien wife is de- 

nied the privilege of citizenship unless her husband first 

goes through naturalization proceedings.”’ (Emphasis 
supplied) 


‘‘his bill in no wise affects the status of the children. 
| Those born here are citizens of the United States under 
the Constitution, regardless of the allegiance of their 

parents. Those born abroad will, as heretofore, take 
the nationality of their fathers.’’ (Emphasis supplied)” 


1 SS a a 
of the United States shall not be denied or abridged because of her 
sex or because she is a married woman.” 

It might be asked why Congress used the word “parent” instead 
of “father” if it meant only “father.” This is explainable on several 
logical grounds. In the first place, the use of the word “father” 
would have required explanation that a minor child would be- 
come a citizen upon the naturalization of the mother if the father 
were dead, or if the mother had legal custody of the child. Second, 
the’ section refers to “naturalization or resumption of American 
citizenship by the parent.” It is clear that the phrase “resumption 
of American citizenship” can only refer to the situation of American- 
born women who lose their citizenship, subject to “resumption” 
under §3 of the Act (supra, p. 6). Accordingly, if the word 
“father” had been used, it would have been necessary to write 
another sentence to explain the consequences on the minor child upon 
resumption of American citizenship of his American-born mother. 
Finally, it is abundantly clear that Congress never anticipated that 
the use of the word “parent” would ever be considered ambiguous 
in view of the fact that alien females were not at that time eligible 
for naturalization independently of their living husbands. 

. Report No. 1110, 67th Cong., 2nd Sess. 
CF pages 7 and 8 of his brief, appellant cites S. Report 865, 

Td Cong., 2nd Sess. (taken verbatim from H. Report 131, 73rd 
Cong., Ist.Sess.) as evidence that the Congress in 1934 was of the 
belief that. the word “parent” in the Act of 1907 meant both mother 
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Thus Congress in 1922 rebuts appellant’s contention. 

Finally, it appears that even if appellant were eligible for 
derivative citizenship through the naturalization of his 
mother, he did not meet the provisions of the proviso in 
Section 5 of the Act of March 2, 1907 to the effect that citi- 
zenship of a minor child shall not begin until such time as 
the minor child “‘hegins to reside permanently inthe [nited 
States.’’ According to appellant’s own statements, made 
in his letter to Senator King two years after his mother’s 
naturalization, he never intended to permanently reside in 
the United States, and, in fact, desired to return to Palestine 
to live with his father. These words to Senator King * 
were promptly implemented by appellant’s actions in volun- 
‘tarily departing for Palestine on a British emergency 
laissez-passer. No intention to return to the United States 
was ever expressed and, in fact, appellant told the American 
Consul in Jerusalem in 1932 that he could state nothing of 
his plans for the future until the completion of his legal 
studies in 1935. Appellant continued to reside in Palestine 
until 1937 when he traveled to England. The King v. 
Ketter, supra. 


From the foregoing, it is clear that appellant is not now 
and never has been an American citizen. This is dispositive 
of the case. 


and father. If the 1934 Congress so interpreted the intent of their 
1907 predecessors, they were mistaken; however, it appears that 
the Senate and House reports cited by. appellant do not refer to the 
“uncertainties” of the Act of 1907, but rather to the provisions of 
the Cable Act of 1922. Thus, we find the report entitled “Provide 
Equality in Matters of Citizenship Between American Men and 
American Women and to Clarify Status of Their Children.” And 
the report begins: 


“The purpose of the bill is to complete the provisions of the 
Camis Sct ol Laan so as to establish complete equality between 

merican men and women in the matter of citizenship for 
themselves and for their children.” 


18 Which also included the statement that he never claimed Ameri- 
can citizenship.. 
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Assuming, Arguendo, That Appellant Became an American 
Citizen, His American Citizenship Was Lost by Residence in 
the Country of His Birth for More Than Two Years And/Or 
by His Subsequent Naturalization in Palestine 


Assuming (for the purpose of argument only) that appel- 
lant became an American citizen, it is clear that his citizen- 
ship has now been lost. 


A. Residence in Palestine for More Tham Two Years De- 
prived Appellant of American Citizenship 


The provisions of §2 of the Act of 1907 are clear and 
unequivocal. They provide that: 


‘‘Any American citizen shall be deemed to have ex- 
patriated himself when he has been naturalized in any 
foreign state in accordance with its laws, or when he has 
taken an oath of allegiance to any foreign state. 


‘When any naturalized citizen shall have resided for 
two years in the foreign state from which he came ... 
it shall be presumed that he has ceased to be an Ameri- 
can citizen ...”’ 


This statute has application to appellant.” 


According to appellant’s contentions his status is that of 

a naturalized citizen. As such, by the provisions of this 

‘* statute, his residence in Palestine, his country of birth, from 
1931 until 1937, caused automatic loss of his American citi- 


zenship. Appellant has failed to overcome the statutory 
presumption.” 

This Court, under strikingly similar facts, has held the 
statute to be constitutional. Lapides v. Clark, 85 U.S. App. 


/29Qur laws only recognize two methods of acquiring citizenship 
—-by birth and by naturalization. Appellant is-not a citizen by 
birth. His citizenship is derived from the naturalization of his 
mother and he, logically, cannot stand in a better position than she 
does. : 

| 20 See facts set forth in Counterstatement and immediately below. 
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D.C. 101,176 F. 2d 619 (1949), cert. denied, 338 U.S. 860 
(1949). This statute is dispositive of appellant’s claims. 


B. Appellant’s Naturalization as a Palestiman Citizen in 
1935 Was An Act of Expatriation Depriving Him of 
His American Citizenship 


If appellant did not lose his citizenship as a result of his 
residence in Palestine, then his naturalization as a Pales- 
tine citizen clearly expatriated him. The section of the 
Act set forth above provides that expatriation will result 
when an American citizen becomes ‘‘naturalized in any for- 
eign state in accordance with its laws.’’ It makes no dif- 
ference whether appellant took an oath or ‘‘affirmed’’ his 
allegiance to Palestine. Whatever he did, it was satisfac- 
tory to accomplish his naturalization according to the laws 
of that country. 


(1) Appellant’s act was voluntary 


It is undisputed that the loss of American citizenship 
can only result from conduct engaged in voluntarily. Perez 
v. Brownell, 26 U.S.L. Week 4206 (U.S. Mar. 31, 1958) ; 
Mandoli v. Atcheson, 344 U.S. 133 (1952); Perkins v. Elg, 
307 U.S. 325 (1938). But to lose his citizenship, it is not 
necessary that the citizen ‘‘intend or desire to do so.”’ # 
Perez v. Brownell, supra, citing McKenzie v. Hare, 239 U.S. 
299 (1915) and Savorgnam v. United States, 338 U.S. 491 
(1949). It is only necessary that the citizen voluntarily 
‘‘engages in conduct to which Acts of Congress attached 
the consequence of denaturalization irrespective of . . . the 
intentions and desires of the individuals.’’ Perez v. Brow- 
nell, supra.” 


21 To the extent that the District Court may be said to have held 
contra in DiGiroalmo v. Atcheson, 101 F. Supp. 380 (D.C. D.C., 
1951) (cited in appellant’s brief, p. 18), it was in error. 


22 Even the minority, which felt that there must be an intent to 
relinquish American citizenship, agreed that “nearly all sovereign- 
ties recognize the acquisition of foreign nationality ordinarily shows 
@ renunciation of citizenship.” 











24 


The record reflects that in 1931 the State Department 
ruled that appellant was not an American citizen after ap- 
pellant had advised that his father was still living. This 
came after appellant had also advised that he never claim- 
ed American citizenship; that he never intended to reside 
permanently in the United States; and that he desired to 
return to Palestine to reside with his father. Appellant 
surrendered his passport voluntarily. He never challeng- 
ed the ruling of the State Department administratively or 
in the courts, nor did he remain in the United States and 
attempt to be naturalized in his own right. Instead, ap- 
pellant promptly and voluntarily left the United States 
and returned to Palestine where he remained until 1939. 

In 1932 appellant inquired about his American citizen- 
ship from the American Consul in Jerusalem. When he 
was apparently told that he was not a citizen for the rea- 
sons previously given to him, appellant, then a law stu- 
dent, made no effort to appeal or otherwise legally contest 
the matter. In fact, he told the American Consul that he 
could say nothing about his future plans until he completed 
his legal education in 1935. 

‘Appellant’s act of expatriation by Palestine naturaliza- 
tion came in 1935. He himself says that he did this to ad- 
vance his own personal interests, i.e., to go to England to 
further study law.- He was not under any compulsion to 
leave Palestine.* He was not under any compulsion to 
become a Palestinian citizen. The record does not reflect 
-any attempt to obtain an American passport at this time. 
It should be noted that appellant was then a qualified law- 
yer. 

In view of the foregoing, it is apparent the conduct of 
this appellant was voluntary. To cite situations, as ap- 
pellant has done, in which American citizens were con- 
scripted into foreign armies or forced to vote in foreign 


23 In fact he did not go to England in 1935 which casts some doubt 
on the veracity of his explanation as to why he became naturalized 
in Palestine. Appellant went to England in 1937 and was ordered 
to leave in 19388. The King v. Ketter, supra. 
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elections with liberty or even life at stake for non-compli- 
ance, and to suggest a valid analogy to appellant’s situa- 
tion is to ignore logic and reason. Appellant’s conduct 
was not only voluntary, but it might well be held that he 
fully intended to relinquish his American citizenship. 


(2) Palestine was a ‘‘foreign state’? while under the 
British Mandate | 


The District Court properly found that appellant’s con- 
tention that Palestine, while under the League of Nations 
Mandatory to Great Britain was not a foreign state with- 
in the meaning of the statute is ‘‘wholly without merit.’’ 

Article 22 of the Covenant of the League of Nations re- 
ferred to Palestine as an ‘‘independent nation’’ which 
could be ‘‘provisionally recognized subject to the render- 
ing of administrative advice and assistance by a Manda- 
tory...’’? 1 Hackworth, Digest of International Law, § 21 
(1940). The government of the United States considered 
Palestine a ‘‘foreign country’’ in 1932 for the purposes of 
the most-favored-nations provisions in treaties of com- 
merce.** Id. §22. The British government clearly recog- 
nized Palestine as an independent foreign state as shown 
by the fact that this appellant was prosecuted as an alien 
and by the ruling of the English Court in rejecting his 
contention that as a Palestinian he was a British subject. 
The King v. Ketter, supra.* Furthermore, Palestine con- 
sidered itself a foreign state since it undertook to grant 
Palestinian citizenship and acted in every other particular 
as a foreign nationality. 

The phrase ‘‘foreign state’’ was given judicial interpre- 
tation in Uyeno v. Acheson, 96 F. Supp. 510 Pe 2 
1951) as follows: 


‘‘When the Congress speaks of a foreign state, it 
means a country which is not the United States or its 


24 The status of Palestine was, of course, a political question to 
be determined by the political branches of the government. 

25 The court’s opinion contains an informative discussion of the 
independent status of Palestine under the Mandatory. 
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possessions Or colonies — an alien country — other 
than our own, bearing in mind that the average Ameri- 
can, when he speaks of a ‘foreigner,’ means an alien, 
non-American.”’ 7 


(3) Appellant’s claim of dual citizenship is without merit. 
Even if he was already a Palestinian citizen his nat- 
uralization in 1935 was an act of expatriation— 


Appellant contends that he became a citizen of Palestine 
in 1925 and that he was still a citizen of Palestine, as well 
as the United States, in 1935. He then reasons that his 
naturalization in 1935 was a needless and unnecessary act 
and as such could not be said to be an act of expatriation. 

ent falls before it gets started on the undispu- 


States has never reco ized the 


26 Acquisition of 
citizenship by naturalization automatically operates as an 
election to abandon the new citizens’ foreign citizenship. 
Savorgnan v. United States, supra. Since 1795 Congress 
has required any alien seeking American citizenship to 
declare ‘‘that he doth absolutely and entirely renounce and 
abjure all allegiance and fidelity to every foreign .. . state 
or sovereignty whatever . -- whereof he was before @ citizen 
or subject.”’ Act of January 29, 1795, ch. 20, §1, 1 Stat. 
414; (The present oath is at 8 U.S.C. § 1448). Thus it is 
clear that appellant could not be a dual citizen under Ameri- 
can law. 

Our government does not recognize dual citizenship for 
its naturalized citizens. But appellant’s argument would 
be. without merit in any event. Appellant asserts that he 
obtained derivative Palestinian citizenship through his 
father by virtue of the Palestine Citizenship Order, 1925, 
which decreed that “¢Tyrkish subjects habitually resident 
in the territory of Palestine upon the 1st day of August 


recognized under several differ- 
itizens by virtu 
living abroad. 
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1925, shall become Palestinian citizens.’’ To get beyond this 
point it would, of course, be necessary for the Court to 
assume it has been proved that appellant’s father was alive 
in 1925 and otherwise qualified as a Turkish subject habit- 
ually resident in Palestine on the date in question. Beyond 


appellant’s own testimony, no evidence what yas. tr- 
troduced below as 1- 
lant’s father. The only evidence that his father-was alive 


in 1925 18s also appellant’s own testimony. Appellant has 
hardly established himself as a credible witness. As pointed 
out previously, he stated in his application for an American 
passport in 1931 that his father was ‘‘deceased—1915”’, he 
told Senator King in the same year that his father was alive, 
and, thereafter, he stated in an affidavit to the American 
Consul in Jerusalem in 1932 that upon his arrival in Pal- 
estine he discovered that there was no common tie of rela- 
tionship between himself and the individual who bore the 
name of his father.” 

The District Court, of course, did not find that appellant’s 
father became a citizen of Palestine in 1925, but noted only 
that even if this fact were established appellant would have 
lost his derivative Palestinian citizenship under the laws of 
Palestine if he acquired American citizenship in 1928 as he 
claims. The court cited Section 14(1) of the Palestine Citi- 
zenship Order, 1925, which reads as follows: 


‘614(1) Where a person ceases to be a Palestinian citi- 
zen, whether by declaration of alienage or otherwise, 

.. every child of that person being a minor shall there- 
upon cease to be a Palestinian citizen, if such child has 


27 Anpellant’s convenient juggling of “facts” apparently extended 
to his dealings with the English Courts and authorities too. It is 
interesting to note that the.English Court (The King v. ee 
supra) found that appellan Hurkish subjey i 
Palestine on Aug : j 


ates from 1921 to 1931. Iti is also interesting to note that ae 
lant made no claim to American citizenship in that case, apparently 
never mentioning his residence here or his subsequent naturalization 
in Palestine. ) 
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‘already obtained or obtains on its parent ceasing to be 
a Palestinian citizen, the nationality of some other coun- 
try. >? 


In an attempt to rebut the clear language of the foregoing, 
appellant submits the affidavit of a supposed “‘expert’’ on 
Palestinian law ‘to the effect that ‘“‘person’’ means only 
father. This afidavit was not in evidence below anda 
part of the facts or e its sti ted for thi l In 
any event, the government of Palestine apparently did not 
agree with appellant’s ‘‘expert’’ in interpreting its own 
laws for it is an undisputed fact that it required appellant 
to become naturalized before issning him a Palestine pass- 
part. It is clear that either because it determined that he 
did not obtain derivative Palestine citizenship in 1925, or 
because of his subsequent American citizenship, appellant 
was not a citizen of Palestine in the eyes of that government 
until he became naturalized in 1935. 

In view of the foregoing, it hardly seems necessary to dis- 
cuss appellant’s conclusion that his dual citizenship made 
the act of naturalization needless and unnecessary, and of 
no effect on his American citizenship. Suffice it to note that 
the authorities cited by appellant refer to distinctly different 
factual situations.** It is unquestionably true that the con- 
cept of dual citizenship recognizes that a person may exer- 
cise rights of nationality in two countries and be subject to 
responsibilities in both; and that ‘‘conduct merely declara- 
tory of what one national aspect of dual citizenship con- 
notes, cannot reasonably be construed as an act of renuncia- 
tion of the other national aspect of the actor’s dual status 

..? Jalbuena v. Dulles, 254 F. 2d 379 (3d Cir. 1958). It 
is equally unquestionable that a dual citizen can engage in 
conduct which is not ‘‘merely declaratory’’ of one national 
aspect of his dual citizenship but amounts to an election of 
one nationality and a renunciation of the other. See Kawa- 
kita v. United States, 343 U.S. 717, 724, 726 (1951) ; Perkins 
v. Elg, 307 U.S. 325, 334, 341 (1938). Appellant’s conduct 


28 Always, incidentally, relating to persons who are American 
citizens by birth. ; 
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amounted to such an election and a renunciation of the 
American citizenship which he told Senator King he had 
never claimed in the first place. 


CONCLUSION 


Wherefore, it is respectfully submitted the appeal be 
dismissed for lack of jurisdiction or, in the alternative, 
the judgment of the District Court be affirmed. 


Ourver GascH, 
United States Attorney. 


CarnL W. BELCHER, 
_ Jack MarsHatn SrTakx, 
Assistant United States Attorneys. 
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